Pittman's Erroneous Claim that Permanent Stoppings Were Required

Pittman's entire case hangs on his claim that it was im-
possible to obtain an adequate air velocity on his 3B Section
until permanent stoppings could be constructed of cinder blocks.
He does not deny that he knowingly produced coal on both Friday
and Saturday without having an adequate amount of air to carry
the dust from the working faces.  The only defense he has for
deliberately violating the mandatory health and safety stand-
ards is that he called Thomas, the mine foreman, and told him
that he had "no" air and asked Thomas to send in cinder blocks
for constructing permanent stoppings.  As I have shown above,'
he did not really make a concerted effort to provide air by
using the curtains which had already been hung.  He stated that
he knew that some of the air was escaping down the belt entry
to the track, but he did not tighten the curtains inby the belt
entry for the purpose of preventing the loss of air down the
track (Tr. 279).  The scoop operator, Simms, testified that
even after permanent stoppings had been constructed and plas-
tered subsequent to Pittman's discharge, there was still an air
problem because "* * * evidently it [air] was coming back down
toward the power box and the belt entry" {Tr. 1017) .  Conse-
quently, even if permanent stoppings had been constructed be-
fore Pittman began driving the new places to the right of the
pillared-out area, construction of those permanent stoppings
would not have solved the ventilation problem on Pittman's 3B
Section because the air was being lost down the belt or track
entry rather than being sucked into the pillared-out area as
Pittman claimed.

The plain facts were correctly stated by Blankenship, the
mine superintendent, when he explained that all but one of the
temporary stoppings which existed on Friday, when Pittman
started asking Thomas to send in cinder blocks, had already
been constructed while the miners were pulling pillars.  There-
fore, on Friday, January 15, 1982, when Pittman's crew began
to drive the new entries to the right of the pillared-out area,
only one additional temporary stopping needed to be hung and
that was in the area next to the half block of the No. 5 pil-
lar which had been left standing in the pillared-out area when
the miners withdrew from that area to start the new entries to
the right of the pillared-out area (Exh. 21; Tr. 1992).

Simms also testified that he had constructed a stopping
out of conveyor belting in the No. 2 entry just inby the belt
tailpiece and that he had done so in order that he could run
the scoop through the stopping made of belting without tear-
ing down the stopping (Tr. 992) ,  When Blankenship shut down
production on Monday, after^ finding Pittman's crew running
coal with inadequate ventilation, he, the mine foreman (Thomas),
and the belt foreman (Jerry Toney) only had to put curtains
over the widely spaced belting in the No. 2 entry and hang ad-
ditional curtains in the No. 3 entry just inby the tailpiece
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